 The Resettlement and Rehabilitation Bill, 2009 

Critical Assessment & Recommendations

[Prepared by constituent members of SANGHARSH (since 2007), a platform of 150 people’s movements and mass organisations engaged in fighting displacement across India]

1. Project Planning without local participation

The project planning process envisaged in the Bill completely excludes the participation of local communities, thereby, ignoring the Constitutional mandate and requisites laid out in the 73rd and 74th Constitutional Amendments. Project planning is still done in the top down way, entirely ignoring the needs and requirements of the local community and the nature of progress/development that is required in the region. This results in projects that completely go against the needs of the local community, though they are left to bear the consequences of displacement and total uprootment. 

The Bill provides that the draft rehabilitation and resettlement scheme or plan shall be discussed in the Gram Sabha and in public hearings in urban and rural areas where Gram Sabhas do not exist. Consultation with the Gram Sabha or the Panchayats at the appropriate level in scheduled areas in accordance with PESA also has been prescribed. However, this is clearly amounts to little more than paying lip service as nothing has been mentioned as to what will happen if the public do not approve the aforesaid rehabilitation and resettlement scheme or plan. 

2. No mechanisms to ensure  minimum  and no-enforced displacement, options assessment and  prior informed consent

Though minimising large scale displacement is a purported objective of the Bill, it has not put any mechanism in place to ensure this. While recognising the injustice of forced displacement, the draft R&R Bill effectively asserts that displacement is an inherent part of development, thereby trivialising and ignoring the social, environmental and economic costs it entails. The 2009 version of the Bill in facts deletes a provision in the 2007 Bill which, even though derisory, gave the Administrator for R&R the responsibility of minimizing displacement and identifying least displacing alternatives. 

The only way to ensure minimum displacement, least social and environmental damage and effective, efficient and just distribution of benefits is to ensure that no project is implemented without prior informed consent of those to be affected and that options assessment is made a mandatory part of the planning process of projects. Options assessment should be done the basis of a democratic process as defined in the Art 243 of Constitution. Constitutional status of gram sabhas, municipalities under the 73rd and 74th Constitutional Amendments, which mandate the formulation of district and metropolitan level development plans, must be taken into account. These plans should therefore be in existence and prior approval of the gram sabhas and municipalities must be sought before any project is approved. SIA and EIA studies must be made mandatory for all projects and these should also form part of the options assessment.

3. No Guarantee of Land for land and alternative livelihood based rehabilitation 

Rehabilitation and resettlement should mean social, economic and cultural alternative way of life and hence can’t be attained without an alternative livelihood which needs to be land based (to be allotted as private and common property) for agriculturist populations, forest dwellers and nomadic pastoral communities affected. The current Bill does not guarantee land for land rehabilitation. It does not incorporate the ‘Better Off principle’. 

Section 36 of the Bill states:  

Each affected family owning agricultural land in the affected area and whose entire land has been acquired or lost, or who has, as a land consequence of the acquisition or loss of land, been reduced to the status of a marginal farmer, shall be allotted, in the name of each person included in the records of rights with regard to the affected family, agricultural land or cultivable wasteland to the extent of actual land loss by the affected family subject to a ceiling of one hectare of irrigated land or two hectares of un-irrigated land or cultivable wasteland, if Government land is available in the resettlement area.

This and other provisions such as that relating to preference in employment in the project and so on have been fettered by clauses like "if available" and “as far as possible", leaving ambiguities and escape routes for project authorities to evade the responsibility of proper , alternative livelihood based rehabilitation.  

Further, R&R does not only mean provision of house, especially it has to be supplemented with livelihood options and this should be the responsibility of the requiring authority. Also, while the Bill speaks of rehabilitation sites, it does not lay down any minimum standards based on human rights norms that must characterize any rehabilitation site. Specific details related to location of the site, proximity to livelihood source, adequate housing, delivery of essential services, healthcare, education, and transport must be specified. Rehabilitation legislation without the articulation of minimum standards is meaningless.

4. Arbitrary numerical bench mark 

The Bill lays down the benchmark of involuntary displacement of 400 or more families en masse in plain areas and 200 or more families en masse in tribal or hilly areas, DDP blocks or areas mentioned in the Fifth Schedule or Sixth Schedule to the Constitution, for applicability of the provisions contained therein. It is however not clear how this bench mark has been arrived at. It will effectively result in the exclusion of most projects and oustees from the purview of this legislation.

Firstly, most of the projects which are going on throughout the country, the families which are affected are less than 400/200 as the case may be and, therefore, all those projects will be outside the purview of R&R. This is especially true of the North-Eastern states and other areas where the density of population is very low. Secondly, when we consider Section 3(f)(iii) of LAA, according which companies can acquire 70% of land through private purchase and the government acquires the remaining 30% for them, it appears that only 30% of the total affected population is counts as such. If only this 30% counts towards the 200/400 total, then projects displacing far more families (666 in hilly areas and 1333 in plains) will proceed without all the benefits and processes (like SIA and EIA) required by the Bill. Thirdly, the “en masse” stipulation also creates a loophole, that is, if a project proceeds in stages, it could effectively bypass R&R requirements.

Legal entitlements that follow from State's responsibility towards those being displaced should be based on the concept of citizenship and not on numerical strength of those likely to be displaced. Rehabilitation and resettlement benefits should be applicable to each and every affected family irrespective of the total number of families affected.

5. Implication of Land Acquisition Amendment Bill, 2009 on R&R

The provision of the Land Acquisition (Amendment) Bill, 2009 for acquisition of 30% of the land for “any other purpose useful for general public” for persons if they purchase 70% of the total required land also has grave implications on the Resettlement and Rehabilitation benefits that accrue. 70% of the land will, therefore, be covered by voluntary method of purchase of land and affected families therein will be excluded from receiving R&R benefits. Further, as has already been stated, the arbitrary numerical benchmark may also mean that affected families in the remaining 30% land which is acquired may also be deprived of these benefits.   

6. Definition of affected family

The 2009 version of the R&R Bill has dubiously changed the more inclusive definition which was provided for in the 2007 version of the Bill. All references to agricultural and non-agricultural labourers and landless peasants have been removed. In a country where land records have not in many cases been updated for decades and many legitimate occupants of land do not have proper pattas and other papers to their holdings, the 2009 amendment of this crucial definition smells of mischief.  

7. No clear time frame for completion of R&R

A clear time line for completion of R&R is also missing. At every stage of the process, a minimum time frame has to be clearly specified. No land acquisition must be allowed before all R&R obligations are fulfilled by the government. 

8. No Penalty for violations 

Nothing contained in the provisions of the R&R Bill or the LA Amendment Act makes violations of the provisions a punishable offence. The cost of compliance continues to be higher than the cost of violation. This as been the fundamental problem with most social legislations which makes them ineffective. This is especially true in the case of Rehabilitation and Resettlement where innumerable instances can be quoted where obligations and promises to the affected communities and individuals have been violated and forgotten.

Penal provisions for violations must be included if the Government is serious about ensuring the proper implementation and effectiveness of the legislation.

9. Completely ignores the issue of Urban evictions

The Bill completely ignores the phenomenon of urban evictions and displacement which have been on the rise in the past few years, particularly with the implementation of JNNURM. It is designed mainly bearing in mind rural displacement, especially for irrigation projects. It needs major additions, to reflect other major forms of state induced displacement, such as for urban projects, national parks and sanctuaries, mining projects and so on.

Any National Rehabilitation and Resettlement Act or Policy will be meaningless if it does not include specific provisions regarding urban evictions and all forms of displacement as well. 

Conclusions

1. A new comprehensive legislation must spell out (i) our development goals for defining public interest (ii) a democratic planning process including options assessments and criteria for choice and (iii) the structure and administrative mechanisms that would be involved  (iv) the goal of prior and informed consent and no enforced displacement and (v) just and fair rehabilitation.

2. All legislation must be grounded in human rights and must recognise people’s individual and community rights over natural resources, including land, and must be grounded in the fundamental rights guaranteed by the Indian Constitution as well as India’s international human rights commitments.

3. Options assessment must be a part of the project planning process and it must begin at the smallest unit, ie, the gram sabha/basti sabhas. It must be finalized pre-facto to ensure the appropriate options with no enforced displacement, socio-environmental impact assessment, and effective, efficient and just distribution of benefits.

4. No displacement without ‘prior informed consent’ should be acceptable in the case of any of the affected populations. Prior informed consent is a right of all, including marginalised groups like dalits, adivasis, nomads, and women. 

5. Rehabilitation implies a social, economic and cultural alternative way of life and hence can’t be attained without an alternative livelihood, which needs to be land-based (to be allotted as private and common property) for agriculturist populations, forest dwellers and nomadic pastoral communities affected. Requirements of land-for-land, employment, and profit-sharing should be mandatory and not optional. Mere cash compensation is inadequate and unacceptable.

6. R&R benefits and processes should apply to all affected families regardless of the total number of families affected.

7. There must be time-bound enforcement of R&R provision with severe penalties for non-compliance. This must also include a process whereby affect families can appeal in the High/Supreme Court.

8. The Bill must be amended to take into account urban evictions. 
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